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DATE & TIME:
sJanuary 11 (Thursday) 1:30 pm - 6:00 pm

sJanuary 12 (Friday) 9:00 am - 2:00 pm

PLACE;
¢ Los Angeles Airport
Sheraton Plaza La Reina
6101 West Century Blvd.
Los Angeles 90045

(213) 410-1267

NOTE: Changes may be made in this agenda, or the meeting may be
rescheduled, on short notice. IF YOU PLAN TO ATTEND THE MEETING,
PLEASE CALL {415) 494-1335 AND YOU WILL BE NOTIFIED OF LATE CHANGES.

FINRAL, AGENDA

for meeting of

CALIFORNIA LAW REVISION COMMISSION

THURSDAY, JANUARY 11, 1990

1. MINUTES OF NOVEMBER 30-DECEMBER 1, 198%, COMMISSION MEETING (sent

12/15/89)

2. ADMINISTRATIVE MATTERS

Meeting Schedule
Oral report at meeting

1990 Legislative Program
Oral report at meeting

Policy Statement on Activities of Consultants

Memorandum 90-2 (SGU) {sent 12/15/89)

Communications from Interested Persons

3. STUDY F-1000 - FAMILY RELATIONS LAW

Questionnaire on Matters to Be Included in Study
Memorandum 90-5 (JHD) (sent 12/21/89)
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STUDY F-641/L-3020 - DISPOSITICN OF COMMUNITY PROPERTY

Donative Transfers and Revocation of Consent
Memorandum 89-106 (NS} (sent 11/07/89; another copy sent 12/12/89)
First Supplement to Memorandum 89-106 (to be sent)

Rights and Obligations Associated with Emplovment Relationship
Memorandum 90-9 (NS) (sent 12/12/89)

Right of Surviving Spouse to Dispese of Commmity and

Quasi-Commumity Property
Memorandum 90-10 (NS) {(sent 12/12/89)

STUDY L-1029 -~ QUALIFIED DOMESTIC TRUSTS

Proposed Revision of Recommendation
Memorandum 90-8 (RS) (sent 12/12/89)

STUDY L-3012 ~ UNIFORM MANAGEMENT OF INSTITUTIONAL FUNDS ACT

Proposed Revislion of Recommendation
Memorandum 90-3 (SGU) (sent 12/15/89)

STUDY L-608 — DEPOSIT OF ESTATE PLARNIRG DOCUMENIS WITH ATTORNEY

Memorandum 89-83 (RJM) (sent 9/12/89; another copy sent 12/12/89)

Draft of Tentative Recommendation {attached to memorandum)

First Supplement to Memorandum 8$9-83% (sent 10/4/89; another copy
sent 12/12/89%)

Second Supplement to Memorandum 89-88 (sent 12/21/89)

STUDY L-3015 — DISTRIBUTICN OF PROPERTY IN ESTATE

Debts that are GContingent, Disputed, or Not Due
Memorandum 8§9-78 (NS) (sent 9/25/89; another copy sent 12/12/89)

Draft of Tentative Recommendation {attached to memorandum)

STUDY L-1030 — AFFIDAVIT PROCEDURE FOR GCOLLECTION OR TRANSFER OF
PERSONAL PROPERTY

Study L-1030 - Collection by Affidavit Despite Probate

Memorandum 89-79 (RJM) (sent 9/14/89:; ancther copy Sent 12/12/89)

First Supplement to Memorandum 89-79 (sent 9/26/89; another copy
sent 12/12/89)

Study L-1030 - Collection of Life Insurance Proceeds by Affidavit
Second Supplement to Memorandum 89-79 (NS) (sent 11/17/89; another

copy sent 12/12/89)
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Study L-1030 — Summary Collection in Small Estates (Cameron letter)
Memorandum 89-33 (RIM) (sent 7/19/89; another copy sent 9/6/89)
First Supplement to Memorandum 89-33 {sent 9/8/89; another copy
sent 12/12/89)

Study 1L-3026 — Affidavit Procedure for Substitution of Parties
Memorandum 89-86 (SGU) (sent 9/26/89; another copy sent 12/12/89})
Draft of Tentatlve Recommendation {attached to memocrandum)

First Supplement to Memorandum 89-86 (sent 12/27/89)

10. STUDY L - HREW PROBATE CODE——SUGGESTIONS FOR SUBSTANTIVE REVISION

Study L-644 — Recognition of Trustees' Powvers
Memorandum 90-1 (SGU) (sent 12/15/89)

Study 1-700 — Legal Counsel in Conservatorship Proceedines
Memorandum 90-16 {RJM)} (sent 12/15/89)

Study L-1025 — Creditor GClaims
Memorandum 90-7 {(RS) (sent 12/12/89)

Study L-1028 - Independent Administration of Estates Act
Memorandum 90-11 (N3) (sent 12/12/89)

Study L-1040 — Appointment of Public Administrator
Memorandum 90-12 (HS) (sent 12/12/89)

Study L-1041 - Bond of Honresident Personal Representative
Memorandum 90-13 (NS) (sent 12/12/89)

Study L-1061 - Agreement to Split Brokers' Commissions
Memorandum 90-14 (S5GU) (sent 12/15/8%)

11. STUDY L-3030 —-CUSTODIANSHIPS UNDER UNIFORM TRANSFERS TO MINCRS ACT

Memorandum 90-17 (sent 12/15/89)

12. STUDY L-3025 - TOD REGISTRATION FOR VEHICLES AND VESSELS
Memorandum 39-85 (RJM) (sent 9/14/89; another copy sent 12/12/89)

Draft of Tentative Recommendation (attached to memorandum)
First Supplement to Memorandum 89-85 (sent 12/27/89)

FRIDAY, JANUARY 12, 1990

13. STUDY H-112 — COMMERCIAL LEASE LAW

Use Restrictions
Memorandum 90-4 (NS) (sent 12/18/89)
Draft of Tentative Recommendation (attached to memorandum)
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14. STUDY R-101 - ADMINISTRATIVE ADJUDICATION

Structural Issues
Memorandum 90-6 (NS) (sent 12/27/8%)
Background Study (previously distributed)
First Supplement to Memorandum 90-6 (sent 12/15/89)
Second Supplement to Memorandum 90-6 (sent 12/27/89)
Third Supplement to Memorandum 90-6 (enclosed)

§§§
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e STATUS OF COMMISSION STUDIES -
(as of December 11, 1989)
' Approve
STUDY SUBJECT Staff [Comm'n |Approve|Review to
Work |Review TR Comment
Print
F-1000 Famlily Relations Law
——scope of study 10/89 12/89
g-111 | Assignment & Sublease 12/88 | 9s89 | 12/89
——remedies
Commercial Lease Law
H-112 —_use restrictions 12/88 19/89 [1/90]
_ Deposit of Estate Planning
L-608 Documents with Attorney 6/89 /89 [1/90]
L-1024 | Qualified Domestic Trusts 5/89 9/89 9/89 12/89 12/89
L-3007 | In-Law Inheritance 2/88 | 12/88 7/89 | 12/89 | 12/89
L-3009 | TOD Designation in Real 10/89 [2/90]
Property Deeds
Uniform Management of
L-3012 Institutional Funds Act B/88 12/88 2789 7/89 7/89
Uniform Statutory Rule
L-3013 Agailnst Perpetuities 5/89 | [3/90]
Debts that are Contingent,
L-3015 Disputed, or Not Due 8/89 9/89 [1/90]
Uniform Statutory Form
L-3019 Power of Attorney 5/89 7789 7/89 12/89 12/89
L-3022 | Access to Safe Deposit Box 6/89 7/89 9/89 | 12/89 | 12/89
Uniform TOD Security
L-3023 Registration Act 8/89 12/89 12/89
Springing Powers of
L-3024 Attorney 9/89 — —_— —— 12/89
L—3025 Motor Vehicle and Vessel 8/89 [1/90]
TOD
Affidavit Procedure for
L-3026 Substitution of Parties 9/89 | [1/90]
N-101 Admin. Adjudication
——gtructural issues 12789 [1/90}
[date] = scheduled




January 1980

Jan. 11 (Thurs.)

Jan. 12 (Fri.)

February 1999

Feb. 8 (Thurs.)

Feb. 9 (Fri.)

March 1990

Mar. 8 (Thurs.)

Mar. 9 (Fri.)

April 1990

Apr. 26 {Thurs.,)

Apr. 27 {(Fri.)

May-June 1990

May 31 (Thurs.)

June 1 (Fri.)

‘July 1990

July 26 (Thurs.)

July 27 (Fri.)

August 1990

September 19990

Sep. 13 (Thurs.)

Sep. 14 (Fri.)

October 1990

Uect. 11 (Thurs.)

Oct. 12 {Fri.)

November 1950

Nov. 29 (Thurs.)

Nov. 30 (Fri.)

December 1990

MEETING SCHEDULE

1:30 p.m.
9:00 a.m

No Meeting

1:30 p.m.
2:00 a.m.

No Meeting

ad2

12/08/89

Los Angeles

Sacramento

Santa Barbara

Sacramento

San Francisco

San Diego

San Jose

Los Angeles

Orange County




MIKUTES OF MEETING
of
CALIFORNIA LAW REVISION COMMISSION
JANUARY 11-12, 19%0
LOS ANGELES

A meeting of the California Law Revision Commission was held in
Los Angeles on January 11-12, 1990,

Commigsion;
Present: Edwin K. Marzec Arthur K. Marshall
Chairperson Forrest A. Plant
Roger Arnebergh Ann E. Stodden
Vice Chalrperson
Absent: Elihu M. Harris Bion M. Gregory
Assembly Member Legislative Counsel
Bill Lockyer
Senate Member
Staff: :
Present: John H, DeMoully Stan G, Ulrich i
Nathaniel Sterling Robert J. Murphy III :
Consultants:

Michael Asimow, Administrative Law (Jan. 12)
William G. Coskran, Landlord and Tenant Law {(Jan. 12)

Other Persons;

Lisa G. Alexander, Beverly Hills Bar Association, Probate, Trust and
Estate Planning Section, Legislative Committee, Los Angeles (Jan.
11)

Yeorylos C. Apallas, Attorney General's Office, San Francisco (Jan.
11)

Joseph 5. Avila, Attorney and Probate Referee, Los Angeles (Jan. 11)

Jonathan Brown, Association of Independent California Colleges and
Universities, Sacramento {(Jan. 11)

Ken Cameron, Los Angeles Gounty Bar Assoclation, Administrative Law
Committee, Los Angeles (Jan. 12)

Phyllls Cardoza, Beverly Hills Bar Association, Probate, Trust and
Estate Planning Section, Legislative Committee, Los Angeles (Jan.
11)

Kenneth A. Feinfield, Executive Committee, Los Angeles County Bar
Association, Probate and Trust Law Section, Los Angeles (Jan. 11)

John W, Francis, State Bar Committee on Nonproflt Corporations and
Unincorporated Asscciaticns, La Habra (Jan. 11}

Irwin D, Goldring, Executive Committee, State Bar Estate Planning,
Trust and Probate Law Section, Los Angeles {Jan. 11)
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Valerie J. Merritt, Executive Committee, State Bar Estate Planning,
Trust and Probate Law Section, Los Angeles (Jan. 11)

Barry D. Russ, Executive Committee, State Bar Family Law Section,
Los Angeles (Jan. 11)

Daniel A. Wingerd, The C(ommon Fund, Redlands, California &
Fairfield, Connecticut {(Jan. 11)

Shirley Yawitz, California Probate Referees Association, San
Francisco

ADMINISTRATIVE MATTERS

APPROVAL OF MINUTES OF NOVEMBER 30-DECEMBER 1, 1989 MEETING
The Commission approved the Minutes of the KRovember 30-December 1,

1989, Commission meeting as submitted by the staff.

MEETING SCHEDULE
The Commisgion canceled the February meeting for lack of a quorum,
The Commission decided not to add time to the March meeting in

Santa Barbara.

APPOINTMERT OF NEW COMMISSIONERS

The Commission noted that 1t has recently canceled or shortened
meetings due to the difficulty of assembling a quorum because of
vacancies on the Commission. The Chairperson will speak to the
Governor and the Governor's appolntments secretary about the need to
fill the vacancies. The Commission ©briefly discussed possible
appointees the Chairperson might mention, including the possibility of
obtaining a Northern California appointee for geographical balance.

POLICY STATEMENT ON ACTIVITIES OF CONSULTARTS

The Commission approved the new policy statement concerning the
activities of consultants set out in Memorandum 90-2. This material
will be included in the Commission's Handbook of Practices and
Procedures, The Commission also modified a related policy statement as

follows:

PRESENTATIONS BY CONSULTART TO OTHER PERSONS OR GROUPS

If the consultant makes any presentation of his or her
background study and recommendations to any person, or
legislative or other group, the consultant shall make clear
at the time the presentation is made that:

—2_
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(1) The consultant's recommendations are not
recommendations of the Commission and do not represent the
views or recommendations of the Commission.

(2) The Commission may or may not make recommendations
on the particular matter and, 1if the Commission does make
recommendations, those recommendations will be made in the
Commission's printed report to the Legislature.

1990 LEGISLATIVE PROGRAM
The Executive Secretary made the following report on the 1990

Legislative Program,

Passed One House

Assembly Bi11 1l {(trustees fees and attorney fees
Bill will be amended by Assembly Member Harris to add attorney fee
provisions to bill before it is heard.

Approved by Committee in First House
Agsembly Bill 759 (new Probate Code)

Approved by Assembly Committee on Judiclary on January 10, 1990.
At the hearing om January 10, Assembly Member Friedman amended the
bill to delete the chapter that provided that the attorney fees
would be reasonable rather than be determined by a statutory
schedule fees. This leaves the issue of attorney fees to be dealt
with in Assembly Bill 831 or in another bill.

Introduced

Assembly Bill 2589 (Sher) In-law Inheritance - Introduced January 10,
1990,

Arrangements Made for Introduction

Urgency Probate Bill — Senator Lockyer has agreed to introduce this
bill. The bill would effectuate the Commission’'s Recommendation
Relating to Disposition of Small Estate by Public Administrator
and would make a technical correction relating to the operative
date of a 1989 enactment,

Comprehensive Probate Bill - Senator Lockyer has agreed to introduce
this bill which will effectuate the following six Commission
recommendations:

(1) Survival Requirement for Beneficiary of Statutory Will,
(2) Execution or Modification of Lease Without Court Order.
(3) Access to Decedent’s Safe Deposit Box.

{4) Limitation Period for Action Against Surety in Guardian-
ship or Conservatorship Proceeding,

(5) Court-Authorized Medical Treatment.

(6) Priority of Conservator or Guardian for Appointment as
Administrator.
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Senate Bill 1777 (Beverly) Uniform Statutory Powers of Attorney Bill —
Introduced January 11, 1990

Resolution to Continue Authority to Study Previously Authorized Topics

— Senateor Lockyer has agreed to introduce this measure.

State Bar Arrangineg for Intreducticn

Creditors of Decedent

Other

Uniform TOD Security Registration Bill - Senator Beverly has requested
the Legislative Counsel to prepare a draft of this bill for

introduction (bill request deadline is January 26) and the bill
must be Iintroduced not later than March 2 (bill introduction
deadline). Senator Beverly will not have the bill set for hearing
until the Commission's recommendation 18 received. {The
Commission has distributed this as a Tentative Recommendation).

Uniform Management of Institutional Funds Act — The Commission directed

that the staff request the Legislative Counsel to prepare the
staff draft of the Uniform Management of Institutional Funds Act
for introduction, secure an author for the bill, and have the bill
introduced. The Commission will determine at its March meeting
whether it will propose the bill for enactment in 1990. TFor
further discussion, see these Minutes, infra, under the heading
"STUDY L-3012 - UNIFORM MANAGEMENT OF INSTITUTIONAL FUNDS ACT."

STUDY F-641/L-3020 - DISPOSITION OF COMMUNITY PROPERTY

DONATIVE TRANSFERS AND REVOCATION OF CONSENT

The Commission considered Memorandum 89-106, relating to the
MacDonald case and issues involved in designation of a beneficiary for
community property. The Commission was concerned about attempting to
develop rules before the Supreme Court has acted in the case. The
Commission decided to defer the matter until it has received written
comments on it from the Executive Committees of the State Bar Family
Law and Probate Sections. The Commission requested representatives of
those committees present at the meeting for written responses from the

committees.
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RIGHTS ARD OBLIGATIONS ASSOCTIATED WITH EMPLOYMENT RELATIONSHIP

The Commission considered Memorandum 90-9 relating to management
and control of community property rights associated with the employment
relationship. The Commission decided to defer the matter.

RIGHT OF SURVIVING SPOUSE TO DISPOSE OF COMMUNITY AND QUASI-COMMUNITY
FROPERTY

The Commission considered Memorandum 90-10 relating to the right
of a gurviving spouse to deal with community and quasi-community
property that passes from the deceased spouse. The Commission decided
to circulate for comment as a tentative recommendation the drafts set
out in the memorandum to protect a transferee of community property
securities held in the name of the surviving spouse and to make a
surviving spouse personally liable to a person having a superier right
to property disposed of.

STUDY F-1000 - FAMILY RELATIONS LAW

The Commission considered Memorandum 90-5 and the attached staff
draft of a questionnaire concerning matters that might be included in a
Family Relations Code (or Act).

The Commission desires that there be a wide distribution of the
questionnaire. For example, the questionnaire should be sent not only
to persons on the Commission's mailing list who have indicated an
interest in family law, but also to persons on the mailing 1list who
have indicated an interest in probate law or other subjects. A press
release should be sent to legal newspapers advising of the avallability
of the questionnaire. Commissioner Stodden suggested that the Los
Angeles group of family law Jjudges be sent coples of the
questionnaire. The contact person for this group {8 Hugh McIssac,
Director Family Court Services, (213) 974-5531, Would various family
law sectionsz of local bar assoclations distribute copies of the
questionnaire to members of their sections? Can the Commission obtain
a list of certified family law specialists? Can arrangements be made

to send the guestionnaire tc all members of the probate law section of
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the State Bar? Barry D. Russ, Los Angeles, Executive Committee of
Family Law Section of the State Bar, indicated that he would cooperate
in getting the questionnaire out to members of the section.

The staff should ask Susan Wilkinson to review and to suggest
revisions in the revised draft before it is prepared to send out to
interested persons and organizations. Her suggestions should be
congldered by the staff for possible incorporation into the
gquestionnaire,

The staff should revise the questionnaire along the following
lines:

(1) Keep the introduction short, sc that persons receiving it are
not “turned off" before they get to the questions to be answered.

(2) Where there is a reference to a Family Relations Code, the
reference should be to Family Relations Code (or Act),

(3) The questionnaire should solicit ©background information
concerning the person completing the questionnaire, 1Is the person a
Jjudge or lawyer? Does the person specialize in a particular field of
law? Is the person a certified specialist in family law or another
field? How many years has the person been engaged in practice? Does
the person practice in a large or small firm? In a large metropolitan
area? The staff might review the gquestionnaire on probate law for
possible questions concerning the background of the person completing
the questionnaire,

{4) It should be made clear near the beginning of the
questionnaire that the Commission's assignment does not involve a
review of the substance of the various provisions that might be
included in the new code (or Act). Rather, preparation of the new code
(or Act), 1f one is prepared, will primarily involve determining the
provisions to be included in the new code (or Act), consolidating
provisions where appropriate, reducing or eliminating redundancies
where appropriate, using consistent language, making the provisions
consistent with each other where appropriate, and improving the
drafting and organization of the provisions. However, procedural
revisions will be considered, such as whether revisions should be
proposed to ensure that appropriate information 1s exchanged among
courts and investigative and other agencies serving the courts and that

related actions are integrated where appropriate.

—6—
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{5) It should be made clear that the Commission is not making a
study of whether there should be a new family relations court. This
issue is now under study by a separate body, the Senate Task Force on
Family Relations Court. The Commission will not be considering this
issue and does not seek comments on the issue. Commumnications
concerning the desirability of a new family relations court should be
directed tec the Senate Task Force.

(6) Are there any child victims provisions that might be included
in the new code? If so, the provisions should be listed in the
gquestionnaire.

(7) Under the heading "SUBSTANTIVE IMPROVEMENT OF FAMILY LAW
STATUTES," the question might be rephrased to read:

Do you have any specific suggestions for consolidating
related laws In this area, making them more consistent, or

eliminating redundancies? Do you see any problems in making
these types of revisions and, if so, what are the problems?

{8) The question concerning exchange of information might 1include
a question concerning information that should pot be exchanged and why
the information should not be exchanged.

STUDY H-112 - COMMERCIAL LEASE LAW: USE RESTRICTIONS

The Commission considered Memorandum 90-4 and the attached draft
of the tentative recommendation relating to wuse restrictions in
commercial real property leases. The Commission approved the draft to

circulate for comment, subject to the following changes:

§ 1997.040, Effect of use restriction on remedies for breach. In

the Comment, the statement that a reasonable use "must be lawful and
not materially different from that for which the premises are
ordinarily used or for which they were constructed or adapted”, was
deleted,
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§ 1997.210, PRight of unrestricted use absent a restriction. The

reference to ™mrestricted use” in this section should be changed to

"any reasonable use". The staff will make a corresponding change in
the lead line.

§ 1997.230, Prohibition on change of use, The Comment will be
expanded to indicated that a lease term absolutely prohibiting a change

in use is not a violation of the law governing good faith and fair
dealing.

Typographical errors. The staff noted that there are a few
typographical errors in the draft (e.g., chapter heading and Section
1997.030 Comment) that the staff will correect before the draft is

circulated for comment.

STUDY L-608 — DEPOSIT OF ESTATE PLANNING DOCUMENTS WITH ATTORNEY

The Commission considered Memorandum B89-88, the attached staff
draft of a Tentative Recommendation Relating ¢o Deposit of Estate
Planning Documenis With Attorney, and the First and Second
Supplements, The Commission made the following decisions:

704, Document
The Commission revised Sectlion 704 as follows:

704. "Document" means any of the following:

(a) A signed original will, declaration of trust, trust
amendment, or other document modifying a will or trust.

(b) A signed original power of attorney.

(c¢) A signed original nomination of a conservator.

{d) Any other signed original instrument £fer-shieh—the
atterpey—-iasues —a-reeeipt--thet-—expressly-—preovides—that —the
depesit-is-being made-—under that the attorney and depositor
agree in writing to make subject to this part.
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§ 710. When attorney may accept a will for deposit
The Commission deleted Section 710, which would have permitted

attorneys to accept wills for deposit only 1f the depositor made a
specific, unsolicited, request. The Commission thought this was an
ethical matter that should not be dealt with in this statute.

722 Successor attorney not liable for fallure to verlfy document
The Commission revised Section 722 as follows:

722. A-sueeegpor—attorney—whe--aceepts The acceptance by
an attorney of a document for safekeeping ie—net—liaeble--for
failure——to-—-verify--the—-completenens--or—-ecorreotness —of
infermation—or--documents—reeeived from -a-—predeecsoor imposes

no duty on the attorney to inguire into the content,
validity, invalidity, or completeness of the document, or the
correctness of any information in the document .

The Comment to Sectlion 722 should note that the section does not
relieve the drafter of the document from the duty of drafting

competently.
72 Payment of compensgation and es
724 o en on document

The Commission combined Section 723 with Section 724, and revised
the combined section as follows:

723, A-—-depopitor-ds-net--required-—to—-compensate—-the
attorRey——er—-pay—the-—atterney!s {a) If so provided in a

written agreement signed by the depositor, the attorney may

charge the depositary for compensation and expenses incurred
in safekeeping or delivery of the document unless—expressly

required—to—do-—-0o0-—in -a—written—egreement —oigned —by——the
depesiter .
b) Ho lien arises for the benefit of the attorn on a

document deposited with the attorney, even if provided by
agreement.

#24+—HNe-1ien—aricea—-for-the-benefit—of—an--attorney-—on-a
deocument—-deposited—with—the—-attorney,—even--if-provided -by

agreementy
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73 Termination by depositor on demand
The Commission asked the staff to add a statement to the Comment
that an attorney in fact acting under a durable power of atterney that
confers general authority with respect to estate transactions may
terminate a deposit under Civil Code Section 2467.

§ 733, Termination by attorney transferring document to
another attorney or trust company

The Commission revised Section 733 as follows:

733. (a) An attorney may terminate a deposit by
transferring the document to another attorney or to a trust
company 1f all both of the following requirements are
satisfied:

{1}-The —atterney—intends——to—retire;——resiga,r-or-beeome
inaetiver

£€2) (1) The attorney does not have actual notice that
the depositor has died.

€33 (2) The attorney has given—reasesable malled notice
to the last known address of the depositor to reclaim the
document and the depositor has failed to do so within a
reasonable-eime 90 days .

(b} If the attorney has died, the attorneylp--partnes,
perosnal--representatives——or—-pergon—in——pessession—--ef——the
attorneyto—-propersy following persons may terminate the
deposit as provided in subdivision (a) ~ :

(1) The attorney's law partner, or, if the attorney is a

law corporation, a shareholder of the corporation,
(2) If there is no person te act under paragraph (1),

the attorney's personal representative,
{3) If there is no person to act under paragraph (1) or

2 the person entitled to collect the attorney's propert

c e attorney may not accept fee or compensation
from a transferee for transferring a document under this
section,

£ey (d) Transfer of a document under this section is not
a waiver or breach of any privilege or confidentiality
assoclated with the document, and is not a violation of the
rules of professional conduct., If the document is privileged
under Article 3 {commenci with Section 950) of Chapter 4 of
Division 8 of the Evidence Code, the document remains

privileged after the transfer.

§ 734, Termination by depositary after death of depositer

The Commission revised Section 734 as follows:

734. (a) Subject to subdivisien——{b) gubdivisions (b)
and (c) , after the death of the depositor an attorney may
terminate a deposit by personal delivery of the document to
the depositor's personal representative y—ery-1£ .

-10-
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(b) If the document is a trust, an attorney may
terminate & deposit by personal delivery of the document
either {ij)-to-the-elerk—of the superier—eourt—in--the proper
esunty——for—commencement——of-—a--proceeding —under—Bivisien—9
{eommeneing—withSeetion-15000); to_the depositor's personal
repregentative or {2} to the trustee named in the document,

b c) If the document 1s a will and the attorney has
actual notice of the death of the depositor, an attorney may
terminate a deposit only as provided in Section 8200,

Probate Code 2 amended Production of conservatee's will and
other relevant estate plan documents

The Commission approved the following amendment to Section 2586:

2586. (a) As used in this section, "estate plan of the
congervatee” includes but is not limited to the conservatee's
will, any trust of which the conservatee 1s the settlor or
beneficiary, any power of appointment created by or
exercisable by the conservatee, and any contract, tranafer,
or joint ownership arrangement with provisiona for payment or
transfer of benefits or intereats at the conservatee's death
to another or others which the conservatee may have
originated.

(b) RNotwithstanding Article 3 {commencing with Section
950) of Chapter 4 of Division 8 of the Evidence Code (lawyer—
client privilege), the court, in its discretion, may order
that any person having possession of any document
constituting all or part of the estate plan of the
congservatee shall deliver such decument to the court for
examination by the court, and, in the discretion of the
court, by the attorneys for the persons who have appeared in
the proceedings umder this article, in comnection with the
petition filed under this article.

(c) Unless the court otherwise orders, no person who
examines any document produced pursuant to an order under
this section shall disclose the contents of the document to
any other person; and, 1f such disclosure 1s made, the court
may adjudge the person making the disclosure te be in
contempt of court.

{(d) For_ goed cause, the court may order that a document

produced pursuant to an order under this section shall be
delivered to some other custodian for safekeeping, The court
may specify such conditions as it deems appropriate for the
holding and safeguarding of the document,

With the foregoing revisions, the Commission approved the

Tentative Recommendation for distribution for comment.

-11-
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STUDY L-1029 - QUALIFIED DOMESTIC TRUSTS

The Commission considered Memorandum 90-8 relating to qualified
domestic trusts. In light of the recently enacted federal curative
legislation, the Commission decided that no California legislation is
needed at this time, and withdrew its recommendation on the matter.

STUDY L-3012 - UNIFORM MANAGEMENT OF INSTITUTIONAL FUNDS ACT

The Commission considered Memorandum 90-3 concerning the revision
of the Commission's Recommendation Relating to the Uniform Management
of Institutional Funds Act. The Commission considered the views of
Deputy Attorney General Yeoryios C. Apallas, Jonathan A. Brown, Vice
President of the Association of Independent California Colleges and
Universities, and Daniel A. Wingerd, Associate Vice President of The
Common Fund. (A handout prepared by Mr. Wingerd to illustrate the
effect of different asset allocations in endowment funds is attached as
Exhibit 1.) The Commission decided to seek preparation and
introduction of a bill that would implement the staff recommendations
set out in Memorandum 90-3. The Commission is aware, however, that the
bill may need to be amended to deal with the objections of the
Charitable Trust Division of the Attorney General's Office.

The following sections in the recommendation were revised ags
indicated:

§ 18502, Expenditure of asset net appreciation for current
unse

18502. The governing board may appropriate for
expenditure for the uses and purposes for which an endowment
fund is established so much of the zealised net appreciation,
realized and unrealized, in the fair value of the assets of
an endowment fund over the historic dollar value of the fund
as is prudent under the standard established by Section
18506. This section does not limit the authority of the
governing board to expend funds as permitted umder other law,
the terms of the applicable gift instrument, or the charter

of the Institution.
Comment ., Section 18502 1s the same in substance as

Section 2 of the Uniform Management of Institutional Funds
Act (1972). As to the construction of provisions drawn from
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uniform acts, see Probate Code Section 2, The provision in
the first sentence permitting the appropriation of net
appreciaticn, whether realized or unrealized, supersedes the
first sentence of former Education Code Section 94602. The
second sentence of Section 18502 continues the third sentence
of former Education Code Section 94602 without change. The
second sentence of former Education Code Section 94602, which
provided a rolling five-year averaging rule, is not continued.

§ 18507, Release of restriction in gift instrvment

18507. (a) With the written consent of the donor, the
governing board may release, in whole or in part, a
restriction imposed by the applicable gift instrument on the
use or investment of an institutional fund.

(b) If written consent of the donor cannot be obtained
by reason of the donor's death, disability, umavailability,
or impossibility of identification, the governing board may
apply in the name of the institution to the superior court of
the county in which the principal activities of the
institution are conducted, or other court of competent
jurisdiction, for release of a restriction imposed by the
applicable gift instrument on the use or investment of an
institutional fund. No court has jurisdiction to release a
restriction on an institutional fund under this part unless
the Attorney General is a party to the proceedings. If the
court finds that the restriction 1s illegaly--impossible—to
fulfilly obsolete or impracticable, it may by order release
the restriction in whole or in part. A release under this
subdivision may not change an endowment fund to a fund that
is not an endowment fund,

(c) A release under this section may not allow a fund to
be used for purposes other than the educational, religious,
charitable, or other eleemosynary purposes of the institution
affected.

{d) This section does not limit the application of the
doctrine of cy pres.

Comment, Section 18507 restates former Education Code
Section 94607 without substantive change. In the second
sentence of subdivision (b), the phrase "release a
restriction on" has been substituted for the phrase "modify
any use of" in former Education Code Section 94607(b) for
consistency with the remainder of this section, Section
18507 1s the same in substance as Section 7 of the Uniform
Management of Institutional Funds Act (1972), except for some
variations in subdivision (b). As to the construction of
provisions drawn from uniform acts, see Section 2.

Chairman Marzec abstained from voting on this subject.
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STUDY N-101 - ADMINISTRATIVE ADJUDICATION

The Commission considered its consultant’s background study
relating to structural issues in administrative adjudication, together
with Memorandum 90-6 and the First, Second, and Third Supplements to
it, and a letter from the Association of Galifornia State Attorneys and
Administrative Law Judges distributed at the meeting (attached to these
Minutes as Exhibit 2). The consultant, Professor Michael Aslimow,
presented the study to the Commission and discussed the issues raised
in the study with the Commission. The Commission made the following
decisions concerning the issues raised in the study.

(1) The California Administrative Procedure Act should be
comprehensive in 1its coverage, applying to statutorily required
hearings by all state agencies and not 1limited to state licensing
determinations. The act should include a range of formal and informal
hearing procedures to accommodate different types of proceedings. The
effort should be to achieve umiformity from agency to agency in a
written code, although exceptions may need to be made. The 1981 Model
Act will be used as a vehicle to raise issues in California law and as
a source for possible revisions of California law., The staff will
attempt to define the state agency coverage of the act.

(2) The Commission decided that there should not be a separation
of adjudication from other agency functions as a general rule. There
may be exceptions to this rule where there is a demonstrated problem,
such as, perhaps, a separate tax court or a medical quality appeals
hoard. However, the Commission believes more limited aspects of
separation should be pursued, as suggested by its consultant, such as
to make the findings of fact of the administrative law judge final
except upon a showing of no substantial evidence, to require internal
separation of functions within the agency, to require codification of
precedents through rulemaking, and to authorize the agency to delegate
to the administrative law judge final decision-making authority in
appropriate cases. The Commission requested its consultant to proceed

to prepare background material for it on these lines.
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{3) The Commission deferred decigsion on the possibility of
expanding the central panel of administrative law judges in the Office
of Administrative Hearings. The GCommission directed the staff to
solicit further information on this issue from those who have
volunteered it and to present the information in writing at a future
Commission meeting.

(4) The Commission deferred decision on the possibility of
applying the administrative procedure act to all state agency actions
that affect individual rights. For now drafting should proceed on the
basis that the act will apply only to situations where a hearing is
statutorily or constitutionally required. When the draft is complete
the Commission will consider whether it can or should be extended to
other situations,

The Commission requested the consultant to provide the Commission
with an outline of the remainder of the background study, with
suggested priorities.

APPROVED AS SUBMITTED

APPROVED AS CORRECTED (for
corrections, see Minutes of next
meeting)

Date

Chairperson

Executive Secretary
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Study N-101 EXHIBIT 2 Minutes
January 1ll-12, 19390

@ ASSOCIATION OF CALIFORNIA STATE ATTORNEYS
AND ADMINISTRATIVE LAW JUDGES

C* AW REV, COMM™N

JAN 101990

January 9, 1990 RECEIVED

Nathaniel Sterling

Assistant Executive Secretary
California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Response to Administrative Adjudication: Structural Issues
Dear Mr. Sterling:

The Association of California State Attorneys and Administrative
Law Judges (ACSA) has developed an ad hoc committee to study the
recommendations of Professor Asimow’s initial report regarding the
structural issues in administrative adjudication. This newly
formed ad hoc committee has prepared the following initial re-
sponse. We request that you consider this information when devel-
oping your findings on this topic.

In response to the first portion of the study regarding standardi-
zation of rules and procedures, ACSA is in full agreement. We do
recognize that certain modifications to this standardization of
rules will be necessary for each agency. However, we agree in
concept. Additionally, we agree that the Model Administrative
Procedures Act of 1981 should be used as the foundation of a
revised Administrative Procedures Act which would apply statewide.

We do not concur with the conclusicns reached regarding the sepa-
ration of functions. Aeg we reviewed this gection cof the report,
it appears rife with statements without adeguate support. The
federal government and other states have moved toward a bifurcated
system which we support. If there is no buffer between the de-
cisionmakers and the politically appointed board members, commis-
sioners or directors to which the decisionmakers report, there is
serious danger of inequity in the decisions rendered by the adju-
dicators. ACSA feels the adjudicators should be independent of
management in the decisionmaking process and this separation of
functions should be born out in the findings of this study. Thus,
there should be an administrative court, corps or physical and
organizational separation for the administrative law judges in
state service.

— [ o ==
Headquarters 660 J Street, Sulte 443 Sacramento, California 95814 (F16) 442-2272
Llos Angeles 505 North Brand Boulevard, Sulte 780 Glendale, Cdilfomika 91203 (818) 2460653
San Francisco 1390 Market Street. Sulte 925 San Francisco, Califomia 94102 (415) 861-5940

Telofox: Headquarters (91&) 442-0651 Los Angedas: (818) 247-2348 San Froncisco; (415) 8561-5360




Nathaniel Sterling
January 9, 1990
Page 2

The procedures need to include identifiable due process. Communi-
cations between third parties and the adjudicator should be pro-
hibited. Without such a prohibition there will be a lack of due
process provided for the litigants. Additionally, there are
internal problems within each agency which go much deeper than a
survey could indicate. We suggest that information be developed
through ACSA‘s administrative iaw judges who are directly invelved
with the integral mechanics of each of the departments mentioned
in this study. ACSA is of the opinion that many of the internal
problems prevent the judges from discharging their functions as
impartial decisionmakers, thus depriving the public of a fair
hearing and due process. After all, a fair hearing is the ulti-
mate goal of these administrative hearings. Additionally, the
Board of Prison Terms (BPT) was not considered in this study. The
Deputy Commissioners at BPT conduct administrative hearings pursu-
ant to the Penal Code.

We agree in concept with Section 3 regarding summary proceedings
and conference hearings. However, this area needs further devel-
opment. We would like to assist in the amplification of codified
procedures which allow summary proceedings and conference hear-
ings. Presently the discussion is imprecise and the selection of
classes of hearings which fall under these categories is question-
able. Additionally, we question the application of due process in
these proceedings. If there is no independent decisionmaker
assigned to each hearing, then the litigant is left to return to
the original decisionmaking beody to review the ruling in question.
This hardly gives the litigant a fair hearing or even the appear-
ance of a fair hearing.

ACSA offers the assistance of its administrative law judges and
learned colleagues to assist Professor Asimow in further develop-
ing and understanding the internal functions of the various agen-~
cies. ACSA is concerned that interference with the administrative
law judge’s proposed decision should be of paramount concern but
is not treated as such in these findings. RAdditionally, the
internal procedures of the various departments differ, are infor-
mal and can be modified to meet any given agenda. There should be
safeguards to inhibit or prohibit this.

In closing, we would like to request the opportunity to submit
further information regarding this study, not only on the struc-
tural issues, but also on all other areas being studied. If you
wish to meet with the ACSA ad hoc committee, please so notify ACSA
and we will arrange such a meeting. We lock forward to your
response to our comments.

Sincerely,
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f

bonald B. Jarvis, Co-Chairman

ACSA Ad Hoc Committee

on Administrative Adjudication
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